
COMMONS AND RIGHTS OF WAY COMMITTEE

Application for the registration of land known as “Baxter’s Field”, Summer 
Street, Stroud, Gloucestershire as a town or village green under Section 15 Of 

The Commons Act 2006

Report of the Head of Legal Services

1. Purpose of the Report

To consider the following application:

Application for the registration of an area of land known as “Baxter’s Field”, Summer 

Street, Stroud, Gloucestershire as a town or village green.

Application Land:

Land known as “Baxter’s Field”, Summer Street, Stroud, Gloucestershire shown 

edged red on the plan attached to the Application and set out in Appendix 1.

Name of Applicant: Summer Street Open Space Group (“SSOSG”) 

Date of Application: 4 January 2013



2. Recommendation

That the Application dated 4 January 2013 made by SSOSG (“the Applicants”) for 

the registration of an area of land known as Baxter’s Field, Summer Street, Stroud, 

Gloucestershire (as shown edged red on the plan attached to the Application 

Appendix 1) as a town or village green pursuant to section 15 of the Commons Act 

2006 should be REFUSED for the reasons set out in the Inspectors report attached at 

Appendix 2.

3. Statutory Authority

Section 15 of the Commons Act 2006 (“the Act”) provides for the amendment of the 

register of town or village greens maintained by the County Council as the Commons 

Registration Authority (“CRA”) where “any land becomes…a town or village green”. 

Any person may make an application to the CRA for the amendment of the register 

provided that the criteria set out in section 15 of the Act for the establishment of a 

town or village green is met. The County Council as the CRA is obliged to consider 

any such application, duly made, in accordance with the relevant regulations and to 

register any land should that statutory criterion be met.

4. Report

4.1 Description

The area of land that is the subject of this application (“the Application”) is known as 

“Baxter’s Field”, Summer Street, Stroud, Gloucestershire (“Application Land”) which 

is situated in a northerly direction from Summer Street, Stroud. The field’s southern 

boundary abuts properties situated on Summer Street and houses on All Saints 

Fields. Photographs showing the Application Land will be available during the 

presentation at the committee meeting.



4.2 General

4.2.1 Town or village greens are areas of land within defined settlements or 

geographical areas of land which are used for sports and recreational 

pastimes by the inhabitants of the neighbourhood or locality. A town or village 

green may be privately owned although in practice many are owned by the 

local district/parish council.

4.2.2 The Act sets out the legal criteria that is required for a town or village green to 

be registered. Section 15(2) of the Act sets out the test that needs to be met 

for an area of land to be registered as a town or village green. Each aspect 
of the test needs to be met for an application to be successful. 

Section 15(2) states: -

“(a) a significant number of the inhabitants of any locality or of any 

     neighbourhood within a locality, have indulged as of right in lawful 

     sports and pastimes on the land for a period of at least 20 years, and

(b) they continue to do so at the time of the application”.

4.2.3 Statutory Test

 Significant Number

The term was defined in the case of R (McAlpine) v Staffordshire County 

Council (2002) Sullivan J said that “significant” did not mean a considerable or 

a substantial number. He said the correct answer is that what matters “is that 

the number of people using the said land in question has to be sufficient to 

indicate that their use of the land signifies that it is in general use by the 

community for informal recreation, rather than occasional use by individuals 

as trespassers”.



 Inhabitants of any locality or of any neighbourhood within a locality

A locality must be an area recognised in law (e.g. parish boundary), as set out 

by Sullivan J in the case of Cheltenham Builders Limited v South 

Gloucestershire District. However a “neighbourhood” does not have to be 

legally recognised and may for example cover a housing estate. A 

neighbourhood cannot be just any area drawn on a map; it must have some 

degree of cohesiveness. Its boundaries must be ascertainable given that the 

effect of registration as a new town or village green is to confer upon the 

inhabitants of the locality or neighbourhood relied upon, general recreational 

rights.  It is therefore, necessary to be able to identify those who are 

possessed of the right to use the land and those post-registration users who 

continue to be trespassers against whom the landowner would be entitled to 

bring proceedings.  The CRA has to be satisfied that the area alleged to be a 

neighbourhood has a sufficient degree of cohesiveness in order to satisfy the 

test.

 The term “as of right”

An applicant must show that the land has been used without force, stealth or 

permission from the landowner.

 Lawful sports and pastimes

The type of activity which historically has been accepted has had to be 

something more than a mere wandering as it is “lawful sports and pastimes” 

required to satisfy the test and not “exercise and recreation”. Types of activity 

include, playing games e.g. cricket/rounders, dog walking, fruit picking, bird 

watching etc.

 For a period of twenty years

The 20 year period is the period immediately preceding the application, the 

final day of the period being that upon which the application is made.



4.2.4     Town and Village Green Procedure

The procedure which has to be followed  in respect of determining town 

and village green applications is set out in the relevant Regulations “The 

Commons (Registration of Town or Village Green) (Interim Arrangements) 

(England) Regulations 2007”.

4.2.5 With regards to this Application, the Applicants have applied to register the 

land under section 15 (1) and (2) of the Act on the basis that a significant 

number of the inhabitants have indulged in lawful sports and recreational 

pastimes on the land for a period of at least 20 years and they continued to 

do so at the time the Application was submitted to the CRA.

4.3 Application and Background

The Applicants submitted the Application to the CRA on the 4 January 2013, which 

was date stamped by the CRA on the 17 January 2013. They sought to rely upon the 

neighbourhood/locality of Summer Street in the electoral ward of ‘Trinity’ (Stroud 

District).The Applicants claimed local residents had indulged in lawful sports and 

pastimes as of right for not less than 20 years on the Application Land and up until 

the date of the Application. The Application was supported by statements of 

evidence from local residents. The evidence statements advised that the Application 

Land had been used for at least 20 years for activities such as dog walking, children 

playing, picnics, photography, berry picking.

The CRA advertised the Application in a local newspaper and by erecting site 

notices on 1 May 2013. Due to an administrative error regarding the published 

consultation deadline the CRA re-advertised the Application on the 15 May 2013 with 

a six week consultation period running until the 26 June 2013 as required by The 

Commons (Registration of Town or Village Green) (Interim Arrangements) (England) 

Regulations 2007. 

 An objection was received from the substantive landowner (Four Oaks 

Developments Limited) of the Application Land in respect of the Application. The 

landowner claimed that the Application failed on a number of grounds;



(1) For a substantial part of the qualifying period, the whole of the Application 

Land was enclosed by a fence including a concrete post and wire mesh 

fence and a locked gate which prevented and obstructed access to the 

Application Land.

(2) The use of the Application Land did not amount to use for sport and 

recreational pastimes for the purposes of an application to register land as 

a town or village green. During the latter part of the qualifying period, 

following forcible access being obtained a worn track was visible around 

the perimeter of the Application Land.

(3) The Application Land comprises and comprised of during the qualifying 

period a field which was substantially overgrown with rough scrub and 

other vegetation such that it was not used nor was it capable of any 

meaningful use for lawful sports and pastimes.

(4) The Applicants had failed to produce evidence to demonstrate use by a 

significant number of inhabitants of the claimed locality in either numerical 

or geographical terms.

The CRA forwarded the objection material to the Applicants for consideration and 

comment. A period of liaison occurred between the CRA and the parties allowing 

them to address issues raised by each other and in order for the CRA to establish 

key information to assist with the determination of the Application.

As there was an impasse in the evidence placed before the CRA, the CRA 

considered that it would be prudent to instruct an independent Inspector to hear oral 

evidence from the parties to establish whether the Application satisfied the legal 

tests set out in section 15 of the Act, in particular as to whether the 

neighbourhood/locality met with legislative requirements and whether the use could 

be considered to amount to sports and recreational pastimes.

4.4 Pre- Inquiry Meeting 

The CRA held a pre inquiry meeting on 17 April 2014 between the parties and the 

appointed Inspector (Ms Rowena Meager of No5. Chambers, Birmingham) to 

discuss any procedural issues and to set a date to hold the Inquiry.



4.5 Third Party Landowners

It was established at the pre-inquiry meeting that not all of the Application Land fell 

within the ownership of Four Oaks Development Limited. Two small parcels of land 

relative to the overall area of the Application Land, along with Four Oaks 

Development Limited’s land made up the Application Land.

One a small square of land situated at the south-western corner of the Application 

Land owned by Western Power Distribution (West Midlands) Plc. The other parcel of 

land being a strip of land, adjacent to the eastern boundary of the Western Power 

Distribution land (running part way along the southern boundary). It was established 

that this land was unregistered and the owner of it could not be identified or located. 

It was noted that his strip of land was mainly used for parking vehicles and not for 

recreational pastimes.

Given that another land owner had been indentified the CRA preceded to notify 

Western Power Distribution (West Midlands) Plc of the Application, providing formal 

notice on the 6 May 2014 allowing them a six week consultation period to raise any 

objections. Western Power Distribution (West Midlands) Plc formally objected to the 

Application on the 20th June 2014.

4.6 Inquiry Meeting

The Inspector held a non-statutory Inquiry between the 15th - 18th September 2014 at 

the Subscription Rooms, Kendrick Street, Stroud, Gloucestershire. 

The Inspector heard evidence from 13 witnesses on behalf of the Applicants and 2 

witnesses on behalf of Four Oaks Development Limited (Western Power Distribution 

(West Midlands) Plc confirmed that they did not wish to provide oral evidence at the 

Inquiry and sought to rely on their written objection only) in addition to the written 

evidence that had been submitted by all parties.

The Inspector also heard from 3 members of the public in respect of the Application.



The Inspector held a site visit on the 18th September 2014 with the County Council’s 

Deputy Head of Legal Services, Gillian Parkinson, in attendance and representatives 

of the parties. No evidence was heard during the site visit. The Inspector walked 

around the whole of the Application Land and in addition viewed the claimed 

neighbourhood and its boundaries.

5.   Inspectors Report and Recommendation 

5.1 A copy of the Inspector’s report may be found at Appendix 2 and provides a 

detailed analysis of the evidence which was submitted at the Inquiry, together 

with all written submissions provided by the parties and those who spoke at 

the Inquiry.  The report also applies the relevant case law and legal tests in 

respect of the Inspector making her recommendations to the Committee.  

5.2 In testing all of the evidence at the Inquiry the Inspector has concluded that 

the relevant statutory criteria has not been satisfied in relation to the 

Application and that consequently no part of the Application Land should be 

registered as a town or village green.

5.3 The Inspector within her report states that the Application fails on the legal 

tests regarding neighbourhood at first instance and goes on to state that the 

use of the land for sports and recreational purposes is insufficient, as the 

Application Land is mostly used for thoroughfare or use akin to public rights of 

way use.

5.4      At paragraphs 169, 170 and 171 on pages 50 and 51 of the Inspectors report 

the Inspector states: - 

169. “I have heard no evidence about what makes the claimed 

neighbourhood, as defined on the ‘neighbourhood map’…a 

neighbourhood for the purposes of this Application. I visited the 

neighbourhood and inspected the boundaries of it and found that those 

boundaries dissected a number of roads…the neighbourhood 

boundary as drawn left out some of the houses on the north side of 

Bisley Old Road and all of the houses on the south side of it and there 



was no obvious explanation for that drawing of the boundary and why 

those houses that were excluded were not part of the claimed 

neighbourhood yet the others on that road purportedly were. The same 

or similar observations can be made in relation to Parliament Street, 

Langtoft Road and Middle Leazes.

170. In closing Mr Maile [the Applicants representative] submitted that a 

number of criteria might be seen to create the required cohesiveness 

[to establish a neighbourhood]…the relevant criteria include the fact 

that “the neighbourhood/community has been in existence for many 

years; the social interaction of the community; the state of mind of the 

residents; primarily the inhabitants are from the same social class; the 

housing is of a similar age and type; and so on” I heard no evidence 

at all on any of these matters.

171. Whilst the test for a neighbourhood for the purposes of the statutory 

test is of course, as per Lord Hoffman in Oxfordshire said, deliberately 

imprecise, it still requires the fact of a neighbourhood to be established 

by evidence. It may be that there is in fact an explanation for the 

apparently inexplicable drawing of the claimed neighbourhood 

boundaries, but none was proffered in evidence and, bearing in mind 

that the onus is on the Applicant to prove that it meets each and every 

part of the statutory test, including any test directed at establishing the 

existence of a qualifying neighbourhood, I cannot conclude that the 

claimed neighbourhood is capable of being a neighbourhood for 

the purposes of this Application. It is my view that the claimed 

neighbourhood is an artificial construct for the purposes of the 

Application”.

The Inspector goes on to say at paragraph 176 of her report that “much of the 

use that I heard evidence of was what can most accurately be described as 

thoroughfare type use of the established worn paths and use ancillary or 

incidental hereto”.



5.5 The Inspector clearly states at paragraph 172 “My conclusion in relation to the 

claimed neighbourhood is essentially, an end to the Application”. However the 

Inspector did go on to consider the other elements of Section 15 of the Act 

and stated that she found “some qualifying “as of right” use of the Application 

Land” but that she found that a substantial proportion of the use is use that 

would appear to the landowner as thoroughfare or public rights of way use 

(e.g. walking the perimeter of the field) once that use is discounted the 

Inspector was not satisfied that there was evidence of sufficient use for lawful 

sports and pastimes continuously, throughout the whole of the Application 

Period (i.e. 20 years) of the whole of the Application Land.

5.6 Members are recommended to accept the report of the Inspector and to 

determine that the Application to register land known as “Baxter’s Field”, 

Summer Street, Stroud, Gloucestershire as a town or village green be 

REJECTED and no part of the Application Land be added to the Register of 

Town and Village Greens.

6.  Background Evidence

Members may consider the background evidence in its entirety prior to this 

Committee Meeting, if required, by contacting the officer directly on the details 

below. The evidence will not be presented at the Committee Meeting given that this 

has already been heard and tested by the appointed Inspector at the inquiry and duly 

considered in her findings within her report attached.

7.  Background Papers

 Application & supporting documentation

 Objection material

 Background information and all correspondence

 The Commons Act 2006

 The Commons (Registration of Town or Village Green) (Interim 

Arrangements) (England) Regulations 2007

 Ms Meager’s Report – sitting as the independent Inspector



8. Departmental Contact

Carrie Denness – Principal Lawyer (Planning/Highways)

Corporate Team

Legal Services

Tel: 01452 328724

Email: carrie.denness@gloucestershire.gov.uk 

mailto:carrie.denness@gloucestershire.gov.uk

